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IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA

LOIS ARNOLD,
 Plaintiff,
vs.

DAVID G. PALMER Trustee, CHRISTINA

J. PALMER Trustee, ADVANTAGE BANK, .
an Ohio Corporation, and JEFFREY SCOTT -
ARNOLD, Executor of the Last Will and

Testament of Jeffrey A. Arnold, Deceased, .

 Defendants. . Civil Action No: 07-C-699

ADVANTAGE BANK, R

Third-Party Plaiitif,
vs, |
JEFFREY SCOTT ARN OLD Indxwdually,
SAMANTHA NICOLE FOGGIN .
MELISSA ANN DAILEY, and KELLI BETH __
ARNOLD, Beneficiaries of the Estate of Jeffrey -
A. Arnold Deceased,

Thlrd Party Defendants

ORDER

This matter came for hear1ng on the 17 day of Aprﬂ 2008 pursuant to Defendant

Advantage Bank S Mo’non for Summary Judgment Plalntlff Lois Arnold appeared by counsel =

Richard A, Hayhurst Defendants Dav1d G Palmer Trustee and Chustlna L Palmer Trustee
hs Tlustees”) appeared by counsel DaV1d G Palmer; Defendant Advantage Bank (“Advantage
Bank”) appeared by counsel Wllham Crzchton VI; and Defendant Jeffrey Scott Arnold |
Executor of the Last Wﬂl and Testament of Jeffrey A Arnold Deceased (“Eneeutor”) appeared
by eounsel Roben: Baye L : . . B {ﬁsTEﬁg%w@
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Whereupon the Court acknowledged;rece_ipt of Defendant Advantage Bank-’sf. Mo_'tion: fo_r_i' K

Summary Judgment; the Responses thereto, and all other ace_'ompanying'documents'.
Advantage Bank moves for summary judgm’ent'on the issues raised in the Complaint;and_' :

allowing Advantage Bank to foreclose on'its Deed of Trust.

The facts in this matter are not in dispute Plaintiff is the fee simple owner-of residential : Lo N

real property at issue. Plaintiff’s ownership arises by virtue of a Deed bearrng date November 3, 7 '_ :

1998 from Jeffrey A. Arnold and Lois Lynn Arnold husband and wife, to the same as ]0111‘t _ S

. tenants with rrghts of surv1vorslnp and not as tenants in comrnon On November 5, 2002 I effrey- -
A, Amntd and Lois L Arnold husband and ere, executed aclcnowl edged and dehvered unto
' Debora K. Martin Lee, Trustee a deed of trust bearrng said date whereby Advantage Bank
claims to be secured in the repayment of a prormssory note in the orrglnal prrnclpal sum of
$128,000.00 (“Deed of Trust”) The Trustees named in the Complaint were appornted as
substrtute trustees on or about October 9, 2007 The pron'nssory note (“Note ) secured by the :-li .
| Deed of Trust was executed solely by Jeffrey A. Amold

On January 20, 2007 Jeffrey A Arnold d1ed testate in Wood County, West Vrrgrnla

Pursuant to the right of survxvorshrp in the real property at issue, Plarntrff became the sole owner' _ _' <o

of the p_roperty.
The estate of I effrey A. Arnold \yasl_referred to -.éerald R _To'Wnsend: 'Fidu'ciary -
' Cornrnlssroner The Fiduciary Ccnnnussroner pubhshed notice fo the estate s credltors and
estabhshed June 6 2007 as the last date upon Whlch claims agamst He estate may be ﬁled
(“Claims-Bar Date”) Advantage Bank d1d not ﬁ]e a clarm against the estate |
Jeffrey A. Arnold and/or his estate defauited on the subject loan Accordrngly, 3

Advantage Bank directed its Trustees to foreclose on the Deed of _Trust. Tlﬁrereafter, counsel for



Plaintiff dernanded' t‘he Trustees cease-'and desist.al‘l foreclosure a.ctivit'ies.. AdvantageBankand - o
the Trustees have voluntarﬂy stayed all foreclosure actlvrtles pendrng resolutlon by the Court S

A cirouit court should grant a motton for summary judgment if the court ﬁnds that “there
‘is no genuine 1ssue as to any mater1a1 fact and that the moving party is entttled to a Judgrnent as a .
matter of law.” W, Va R Civ.P. 536, A party movmg for summary Judgment has the burden of B
‘showing: that “the action 1nvolves no genulne 1ssue as to any mater1a1 faet and that [1t] is entrtled
to a judgment as a matter of Iaw.” Gzlle;spre v. City of Charleston, 177 S.E.-2d 354,_3 57T(W. Va.
70, , - I S

- As aprelirninary matter, there appears in-thi_s case no nume issuUe of materlal t‘aet and

as such, the issues raised by this Motion are ripe for'Surnmary Judgment as al_lthat rernarns isa -
question of law to h’e deterrnined by. the Coutt. | | E

Itis clear in thrs case that there isboth a pronnssory note and a deed of trust Whrle both
the Plalntlff and the deeedent J effrey A Arnold were srgnatorres to the Deed of Trust, only the . R
decedent signed the Note | | | -

The PIalntlff is not lrable on the Note, or the underlylng debt secured by the Deed of E : '
Trust. “The general rule under W.Va. Code'4_6-3—407_1 is that no person is hab_le on an 1nstruméﬂt_
unless his srgnature appears thereon.” Dobb‘fm*. V CUnningfram, 217 ansgos 582 (2005) i
W.Va. Code §'4.6-3-401(a) i‘states: “A person is not liable on an instrurnent unless .(i)'-the person e
signed the instrument or (ii) the - person is represented by an agent or representatlve WhO 81gned
the instrument and the srgnature is btndmg on the represented person under sectron [46 13-402.” ';: _. -
| Itis clear that the Plaintiff did not srgn-t-he Note (or 1nstrument) in this ¢ ease andr .thus, is n_o,_t' - |
l_table on the Note,, me_aning the Plaintiff is not personally obligated to pay_th_e sumsdue B

thereunder.



‘This is further supp'orted by the tertns of th_e_ deed of trust involved in this ma_tter. R
Paragraph 13 of the Deed of Trust provrdes

13. Jomt and Several anbthty, Co-signers; Successors and As31gns Bound _
Bortower covenants and agrees that Borrower’s obligations and liability shallbe ~ -
joint and several. However, any Borrower who ¢o- signs this Security. Instrument

but does not execute the Note {a “co-signer”): (a) is co- srgmng this Security .
Instrumernit only to mortgage, grant and convey the co- sngner ¢ interest in the

Property under the terms of this Security Instrument; (b)is not personally -

obligated to pay the sums secured by this Security Instrument; and (¢) agrees that
Lender and any other Borrower can agree to extend, modify, forbear or make any -
accommodations with regard to the terms of this Security Instrmnent or the Note B
without the co-signer’s consent. :

It is clear by the terms of Paragraph 13 that the P1a1nt1ff srgned the Deed of Trust as a co- Slgner;:_ e :

s she did not also sign the Note By signing as a co-signer, the Plalntlff s1gned only to - |

mortgage grant and convey her 1nterest in the property at 1ssue here and not to be personally :

obligated to pay the sums secured. The Plalntlff is not obhgated on the underlytng 1nstrument o

the Note at issue here, pursuant 0§ 46 3-401(a) of the West Vlrgrma Code and the terms of the i -

Dead of Trust. Itis appar’ent. that the only party liable 0_n_ the Note was the deeedent.and -H_OW-hISi EaS ol

estat"e. _' :

| As the Plaintiff is not obligated on the Note as. 1t is an indi\)idUal debt of th'e‘-de.cedent .-the |
issue becornes whether or not the Trustees rnay foreciose on the subJ ect Deed of Trust when the
- Plaintiff is the sole owner of the property pursuant to operatton of the rrght of survworshrp clause-

" in the Deed,

First, it should be noted that “[1]11 a suit to enforee a hen seeurmg a negotrab}e note the .' S

same defenses are generally available as wonld be in‘a:suit on the note 1tself » Syl Pt.3, leler

v, Dzverszf ed Loan Servzce Company, 382 S. E. 2d 514 (1989) In this case 1t appears that the TR

: Plaintiff would ha_ve a defens_e— 10 the Note in that she is 'lot hable for the d@bt of the Note f01 the



reasons stated above. As Such, it follows _tha_t the Plarntiff has a defense to_"the Deed of TmSt._.

ot fhe Note - S - . e,
Second whrle the Plaintiff has a defense to her personal obhgatlon to pay the debt

secured by the Deed of Trust the Court beheves that Advantage Bank seeks to recover on the

Note through- the decedent s estate’s alleged interest in the Subj ect propelty In Dobbms V.

Cunmngham 217 W, Va 580 618 S. E 2d 589 (2005), the Supreme Court of Appeals was R

dealing with a similar set of facts as in thls case. In Dobbms, there were two part1es Who owned R

a tract of land as Jornt tenants with rlght of survrvorshrp and not as tenants in cornmon ” Id
Ls th Jomﬂy-owned fract m“ land as eollateral the part1es obtarned a loan frorn a. bank Id
Both partles signed the deed of trust but. only one signed the promrssory note Id. Upon the R
breakup of the relationship of the parties, they sought a partrtron sale and the tr1a1 court B

-determmed that the debt secured by the promissory note should be the respon31b1hty of both

parties. /d. In reversrng the tr1a1 court; the Supreme Court of Appeals detennlned that the party e

not 31gn1ng the promrssory note was not liable thereon pursuant to West V1rg1n1a Code § 46- 3-_ _ 'i"'?
401 and allowed the partrtlon sale while allocatlng the debt owed on the promissory note solel}r
to the party that srgned it. Id. The Supreme Court held that the party not’ 51gn1ng the promrssory;_':'
' note was not personally 11ab1e for and her 1nterest in the property was not sub}ect to the debt
even though she signed the Deed of Trust .‘ - |
Here, the Plamtrff and the decedent owned the property as Jomt tenants wrth r1ght of
| survxvorshrp and not as tenants in common and used the property as collateral to obta1n a loan.
from Advantage Bank To secure the loan, the decedent anne 31gned the Note whlle both part1es |
signed the Deed of Trust. Therefore the Plamtrff is not obhgated by her 51gnature on the Deed

of Trust to pay the debt -Secured'by-the Note_ and, 1t_fohows, her 1ntere_st,1n_the property 1s- not- o




 subject to the debt. It is clear that the _debt.s_ecured by the Note was an indivi'dual-deht of the-'. :
| decedent-andremainsadebtdt‘hisestate | .. - | L
As the Plarntrff is not obligated on the debt secured by the Note and her mterest in the SRy
‘ property is not subject to that debt, it must be determmed what 1f any, 1nterest the decedent s ‘: -
estate would have in the property. Tt appears clear that a creditor can acqurre no- better rlght to" |
the property of the debtor than the debtor htrnself Would have. Syl. Pt. 3, Snyder V. Botkm 37 -

W.Va. 355, 1GSE 591 (1892) see generally 99WVa L.Rev. 637 Frsher JohnW II

Credrtors of a Joint Tenant: Is There a Llen After Death? As the debtor, the decedent here is no:_' . S

longer living therefore 1t is 'nec_essary‘to deter__
in order.to deterrnine what .right_Advahtage'Bank, as the creditor, Aworuld_ have to the property;

Any rights that the decedent'WOuld hav'e to the property at issue would arise by_'yirtne of
the Deed hearing date Novenrber 3, 1998; AS the Deed cl'early states, the Plaintiff and the_'_ C

decedent held the property as joint tenants with right of survivorship and not as tenants in

e the decedent’q estate’s interest in’ the nropertv G,

Common. When there is a survivorship provision in a deed, upon the death of one of the joint RS

tenants his ownershrp interest ceases: to ex1st and the survivor becomes the. sole owner of the

property At the moment of death there is no mterest to pass to the estate and as sueh the estate;'

receives no interest or rrghts in the property. Wh11e 1t appears that the Suprerne Court of Appeals S

has never directly addressed thrs issue, it appears that a creditor’s rrghts agamst a jornt tenant rrse-' L e

no hrgher than the jornt tenant $ rights and 1nterest and that when a Jornt tenant dies survwed by

a joint tenant his/her rights in the property cease'to‘exrst along -'Wrth a‘ny clarrn a credrtor has-‘to L
the property See 99 W.Va. L. Rev at 677. Therefore the decedent g estate has no rrghts or -
interests 1n the propetty at issue and thereby, Advantage Bank does not have any 1 ghts 01

" interests in the property.



Ftnaliy, Advantage Bank appears to assert that the Plamtlff srgned the Deed of Trust and

by the language of Paragraph 13 thereof has mortgaged granted and conveyed her intetest in the S ._ b

property so that Advantage Bank through the Trustees may forec}ose on the '-Deed of .Trust.

Based on this language 1t may be true that Advantage Bank has the power to foreclose and sell R ,

the subject property HOWever, it appears that upon such a sale the Plarntrff would be entrtled to T

the proceeds of such sale Wlth no obligation to pay the debt secured by the Note. In essence,

.Advantage Bank would sell the property and then hand the proceeds over to the Plamtlff ThlS - . ] s

would be an absurd result and the Court ﬁnds no reason to allow this to occur, especraﬂy when S

the property mmf be soldtc a third

emri the Plamtrff who obvrouslv desrres to remain on

the property, would be forced to find a new re51dence

For the reasons stated above the Defendant s Motion for Summary J udgment is

DENIED.

ENTER this /87 day of August, 2008:

B _@@fﬁorable JD Beane, .ﬁl-dge' o ]

STATE OF WEST VIRGINIA
COUNTY OF WOOD, TO-WIT:

1, CAROLE JONES, Clerk of tbe C;rcuit C
oty
We JOd Gounty, West V'rgm!a, herehy: cert:fy tftgf
the foregoing Is a trde and complete. copy of an
said Court,on {hs_jg__dayof :

Czrder enterad §
u.?%_;_ ___Q,Sf as. futly as the sama app:
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